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FOR WIRE CHAFING STAND 

PETITION UNDER 37 CFR 1.198 AND MPEP 1214.07(B) TO REOPEN 

PROSECUTION 



Director of Technology Center 

UNITED STATES PATENT AND TRADEMARK OFFICE 
P.O. Box 1450 
Alexandria, VA 22313-1450 

SIR: 

All necessary fees in connection with this petition should be deducted from 
Deposit Account No. 503814. 

This is a petition to the Director of the USPTO under 37 CFR 1.198 
following a final decision of the Board of Patent Appeals dated November 19, 2007 to 
reopen or to reconsider prosecution under 37 CFR 41.50(b)(1) so that Appellant may 
present new evidence to challenge an allegation of inherency raised by the Board in 
affirming the final rejection while erroneously failing to treat said allegation as a new 
ground of rejection, the Board held that "the prima facie case can be rebutted by 
evidence showing that the prior art products do not necessarily possess the 
characteristics of the claimed product". The Examiner never raised the issue of 
inherency during prosecution as a basis for rejecting claims 1 and 2 as anticipated by 
the cited reference and never alleged or suggested that Appellant could overcome the 
rejection by "showing that the prior art products do not necessarily possess the 
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* characteristics of the claimed product" as recited in the functional language limitations in 
claims 1 and 2. This allegation was raised for the first time by the Board in the Decision 
On Appeal dated March 28, 2007. However, since the Board did not treat the allegation 
of inherency as a new basis for rejection, Appellant requested reconsideration to 
provide Appellant with the opportunity to present new evidence, not of record, to rebut 
this allegation. In its final decision, the Board considered the request by Appellant for 
reconsideration a selection by Appellant to proceed under 37 CFR 41.50(b)(2) and 
foreclosed Appellant from reopening prosecution under 37 CFR 41.50(b)(1). 

The Board Decision On Appeal dated March 28, 2007 affirming the final 
rejection of the Examiner under 35 USC 102 was based upon an allegation that the 
cited prior art reference, Buff et al, inherently possessed all of the functional language 
limitations in claims 1 and 2. The Board stated that this allegation could be rebutted with 
new evidence. No indication was given by the Board in its Decision as to how such new 
evidence could be introduced, nor was the allegation of inherency treated as a new 
basis for rejection. Several new grounds of rejection were raised by the Board under 
the heading "New Grounds of Rejection" in a section of the Decision On Appeal totally 
independent of the anticipation rejection and without any reference to the allegation of 
inherency. Appellant was never granted an opportunity to present new evidence on the 
issue of inherency of the functional limitations of the claims since this was never raised 
during prosecution and no evidence of any kind was ever made of record. In fact, the 
Examiner alleged in the EXAMINER'S ANSWER that the functional language limitations 
in claims 1 and 2 have no patentable weight and gave them no consideration in the final 
rejection. The Board instead alleges that the functional language limitations in claims 1 
and 2 are inherently possessed by the prior art reference which is clearly a new basis 
for rejection inconsistent with the Examiner's refusal to consider the functional language 
limitations as integral limitation of the claims. The new evidence which Appellant wishes 
to make of record is a commercially available model of the prior art structure described 
in Buff et al., which presently exists and will substantiate that the prior art does not 
inherently possess all of the functional language limitations in claims 1 and 2 as alleged 
by the Board and would therefore render the claims allowable. 
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In conclusion, Appellant requests the Director of the USPTO to reopen4 



prosecution under MPEP 1214.07(B) to provide Appellant with an opportunity to rebut 
this new ground of rejection based upon offering new evidence. 
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